TECHNICAL ASSISTANCE ADVISORY
T 01-01
(Published pursuant to Chapter 48.42 RCW)

To: All Hedth Carriers and the Washington State Health Insurance Pool Board

Subject:  Washington State compliance with certain provisons of the federd Hedth Insurance
Portability and Accountability Act of 1996 (HIPAA)

Date: September 6, 2001

The purpose of this Technicd Assgtance Advisory is to darify specific requirements of Chapter
48.43 RCW and Chapter 284-43 WAC in order to comply with certain provisons of HIPAA, as
required by the federal Centers for Medicare and Medicaid Services (CMS).

Background:

A mgor pat of HIPAA was the edtablishment of hedth benefit portability rights for certain
persons defined as “digible individuds” HIPAA dlowed dates, among other things to
edablish a “dae dternative mechanism” (SAM) to ensure that hedth coverage exised in the
date for such individuds. Washington's SAM, based on choice of coverage in the individud
market and access to the Washington State Hedlth Insurance Pool (WSHIP) when no private
coverage was available, was deemed to be acceptable by CMS, formerly HCFA, in 1997.

However, certain provisons of SB 6067 (Individua Hedth Insurance Act of 2000) render this
sate's SAM not acceptable. In 2001, in an effort to return the SAM to acceptable dtatus, the
Office of Insurance Commissioner (OIC) and members of the hedth carrier community worked
successfully to have adopted remedid legidation (HB 1633: chapter 197, laws of 2001) that
addressed HIPAA compliance issues where the date datute was in conflict with the federd.
However, as a result of the prior agreement by interested parties, certain HIPAA provisons were
omitted from HB 1633 and were left to be addressed through OIC rules only. OIC has begun
that rulemaking; however, pending rule adoption, this Technicad Assstance Advisory is intended
to render the Washington SAM acceptable to CMS.

Requirements:



In light of the federd HIPAA requirements and the Commissoner’s authority set forth in WAC
284-43-125, dl hedth cariers and the WSHIP are required to comply with the following
provisions pending adoption of related rules.

At any time in any county when the avalability of private individud insurance coverage is
less than one hedth carier offering two hedth benefit plans, digible individuas may enrall
in the WSHIP as provided in WAC 284-91-060 without the requirement of reection as set
forth in RCW 48.41.100.

~ Hedth cariers and the WSHIP are required to identify HIPAA digible individuds a the
time of gpplication based on the requirements set forth herein. An digible individud:

(1) Must have 18 months or more of creditable coverage without a bresk of 63 full days.

(2) Mugt have had the most recent prior creditable coverage under a group hedth plan,
governmentd plan, or church plan (or under hedth insurance coverage offered in
connection with such aplan).

(3) May not be digible for agroup hedth plan.
(4) May not be digible for Medicare or Medicaid.

(5) May not have lost the most recent coverage because of fraud or non-payment of
premiums.

(6) If offered COBRA or asmilar State program, must elect and exhaust such coverage.

A carier mus take into account al evidence of creditable coverage. The individua may
furnish certificates of creditable coverage; may attest to the period of creditable coverage and
present corroborating evidence of creditable coverage such as explanations of benefit claims,
other correspondence from a plan or issuer indicating coverage, pay stubs showing a payroll
deduction for hedth coverage, a hedth insurance identification card, records from medica
cae providers indicating hedth coverage, third paty dSaements verifying periods of
coverage, and any other rdlevant documents that show periods of hedth coverage, or other
means such as atelephone cal from the issuer to athird party verifying creditable coverage.

In accordance with modifications of RCW 48.41.110(7)(b) and RCW 48.43.012(3),
preexiding condition waiting periods must be waved for a peson who is an digble
individual as defined in HIPAA. For purposes of determining if the person has the requisite
amount of creditable coverage to qudify as a federdly digible individud, the risk pool and
individual market cariers must count the person’s catastrophic coverage and/or short-term
coverage as “ creditable coverage.”

Quedtions about this technical assgtance advisory should be directed to Bill Hagens, Hedth
Policy Advisor, (360) 586-5597 or BillH@oic.wagov.



